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THE PROTECTION OF
AMERICAN ANTIQUITIES: 1906-1981

ANTIQUITIES LAW-The Antiquities Act of 1906, environmental
legislation of the 1960's and the Archaeological Resources Protection Act of 1979 combine to form a limited network of laws protecting antiquities from destruction by commercial vandals, institutions, government and industry.
INTRODUCTION

The Antiquities Act of 19061 was the first federal law enacted to
protect archaeological sites and artifacts on federal lands. By the end
of the 19th century, expeditions funded by wealthy individuals and
eastern academic institutions had discovered and removed hundreds
of thousands of artifacts from archaeological sites in the Southwest.
The Antiquities Act was directed primarily at stopping these collection activities. 2
The act employs three separate legal processes to protect antiquities: executive action, administrative procedures, and criminal sanctions. Section 431 authorizes the President to establish national parks
and monuments,3 section 432 establishes a permit requirement for
excavating or removing artifacts from public lands,4 and section 433
creates a penalty for violating the permit requirement.'
The permit provision of section 432 was the harbinger of a complex system of cultural resource management. It was followed by the
1. 16 U.S.C. § § 432-433 (1976).
2. S. REP. NO. 3797, 59th Cong., 1st Sess. (1906). The report states: "In view of the
fact that the historic and prehistoric ruins and monuments on the public lands of the United
States are rapidly being destroyed by parties who are gathering them as relics and for the use
of museums, colleges, etc., your committee are of the opinion that their preservation is of
great importance."
3. 16 U.S.C. § 431 (1976). Although the main purpose of the Antiquities Act was to
deter vandalization of archaeological sites, since passage of the Federal Land and Policy
Management Act, 43 U.S.C. § § 1701-1782 (Supp. 1978), the executive power has been inyoked to withdraw lands from the public domain in Alaska for purposes other than the preservation of antiquities.
4. 16 U.S.C. § 432 (1976).
5. 16 U.S.C. § 433 (1976).
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Historic Sites Act, 6 the National Historic Preservation Act (NHPA), 7
the National Environmental Policy Act (NEPA),5 the Reservoir Salvage Act, 9 the Archaeological and Historic Preservation Act,' 0 and
most recently, the Archaeological Resources Protection Act (ARPA)."
Each subsequent law increased federal administrative control over
archaeological resources on public lands.' 2
This discussion will explore the relationship between the permit
and penalty provisions of the Antiquities Act and recent federal laws
enacted to manage cultural resources. First, the problems of using the
permit procedures to comply with later laws and the solutions offered
by ARPA will be examined. Second, the relative strengths and weaknesses of the Antiquities Act and ARPA penalty provisions in protecting antiquities will be compared.' 3
6. 16 U.S.C. § § 461-462 (1976 & Supp. III 1979). The Historic Sites Act establishes a
National Register of Historic Places. It authorizes the Secretary of the Interior to conduct a
survey of historic and prehistoric sites, buildings and objects to determine their national significance, and thus, whether they are eligible for nomination to the National Register.
7. 16 U.S.C. § § 470-47011 (1976 & Supp. 11 1978). The National Historic Preservation
Act expands the Historic Sites Act to include sites of local and regional significance. Specifically, each state is required to create a register of historic properties, evaluate the significance of located properties and develop a research plan for the resources. The federal government is the major funding source for the creation and administration of each state program.
NHPA also establishes an independent federal agency, the Advisory Council on Historic
Preservation, to advice the President and Congress on historic preservation matters. This includes reviewing and assessing the impact of federally funded or licensed projects on National Register properties and on sites which might be eligible for Register status. In addition, section 106 of NHPA requires federal agencies to locate and inventory present sites and
determine eligibility of future sites for nomination to the Register, prior to initiating any
federally assisted or licensed project.
8. 42 U.S.C. § § 4321-4361 (Supp. 1978). NEPA requires federal agencies to evaluate
the impact of a proposed federal project on cultural resources prior to deciding whether to
implement the project. The applicable NEPA provisions are almost identical to section 106
of NHPA. Consequently, federal agencies have adopted a single set of procedures for compliance with both laws. See 36 C.F.R. 800 (1979).
9. 16 U.S.C. § § 469-469c (1976 & Supp. II 1978). The Reservoir Salvage Act gives
Congress authority to appropriate funds for salvaging archaeological data which might otherwise be lost as the result of the construction of a dam. Upon notification of proposed construction, the Secretary of the Interior is required to conduct an archaeological survey. If
sites are found and the Secretary determines that data from the sites might be historically or
culturally significant, recovery operations are initiated.
10. 16 U.S.C. § § 469a-c (1976 & Supp. 11 1978). The Archaeological and Historical
Preservation Act amends the Reservoir Salvage Act in significant ways. The federal agency
overseeing the project is authorized to spend up to 1% of project funds for survey, recovery,
analysis and publication. Funding is not restricted to dam construction projects. The 1%
authorization applies to any federal construction project or federally licensed activity or
program which may cause an alteration of the terrain.
11. 16 U.S.C. § § 470aa-ll (Supp. II1 1979).
12. Exec. Order No. 11,593, 36 Fed Reg. 8921 (1971) reinforces the legislative directives to the heads of federal agencies. The order essentially requires agencies to carry out the
laws intended to protect cultural resources.
13. An important feature of ARPA not addressed in this paper is the act's adoption of
policy expressed in the American Indian Religious Freedom Act. 42 U.S.C. § 1996 (Supp. II
1978).

October 1981]

PROTECTION OF AMERICAN ANTIQUITIES

THE PERMIT REQUIREMENT
The Antiquities Act permit provision is simple and straightforward.' ' Section 432 recognizes three federal land categories: lands
under the jurisdiction of the secretaries of the Interior, Agriculture,
and War (Army).' s It authorizes each secretary to grant permits for
excavation on lands within the agency's respective jurisdiction, provided that the applicant is a qualified institution and the items removed are preserved in public museums.' 6 This section also states
that each secretary shall establish and publish regulations to implement the act's provisions.' 7
Qualified institutions may still collect antiquities, but each agency
is empowered to exercise control over the collection process, the disposition of artifacts, and the publication of information. In contrast,
individuals are absolutely precluded from removing artifacts from
federal lands.
In practice, the regulations and procedures for obtaining permits
under the Antiquities Act did not adequately protect archaeological
sites or artifacts. Reputable institutions abided by the requirement,
but it was ignored by commercial vandals. More recently, other problems arose when compliance with environmental laws' 8 required that
government and industry conduct archaeological surveys to evaluate
the significance of cultural properties prior to initiating activities
which might destroy sites. The responsible party must first comply
with the Antiquities Act permit provision to meet the substantive requirements of the relevant law. Because only a limited number of
qualified institutions can obtain permits under the act,, 9 projects are
often delayed. Compliance is also complicated because each agency's
14. 16 U.S.C. § 432 (1976). The provision states in its entirety:
Permits for the examination of ruins, the excavation of archaeological sites
and the gathering of objects of antiquity upon the lands under their respective
jurisdictions may be granted by the Secretaries of the Interior, Agriculture,
and Army to institutions which they may deem properly qualified to conduct
such examination, excavation, or gathering, subject to such rules and regulations as they may prescribe: Provided, That the examinations, excavations,
and gatherings are undertaken for the benefit of reputable museums, universities, colleges, or other recognized scientific or educational institutions, with a
view to increasing the knowledge of such objects, and that the gatherings shall
be made for permanent preservation in public museums. The Secretaries of the
departments aforesaid shall make and publish from time to time uniform rules
and regulations for the purpose of carrying out the provisions of this section
and sections 431 and 433 of this title.

16 U.S.C.S. § § 431 et seq.
15. Id.
16. Id.
17. Id.
18. Supra note 7, 8, and 9.
19. Profit and non-profit corporations which are deemed to be qualified to conduct
archaeological surveys and excavations have also received Antiquity Act permits.
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permitting procedures may differ. Moreover, procedures are entirely
discretionary and change frequently.
In 1980, the Ninth Circuit Court of Appeals exacerbated problems
inherent in the Antiquities Act permit provision when it expanded
the scope of agency discretion in granting permits. In California ex
rel. Younger v. Mead,2 0 the court held that obtaining an Antiquities
Act permit by following the procedures specified in agency regulations is not essential to excavate sites or gather objects of antiquity
on public lands so long as the appropriate secretary has granted permission to a qualified institution.2 The court also held that once removal of antiquities has been authorized by either the issuance of a
permit or a letter granting permission, an aggrieved party may challenge the agency decision only on the basis of the institution's qualifictions.2 2 No right of appeal exists with respect to either the granting or denial of permission to remove antiquities on public lands.
Thus, the court broadened the scope of discretionary power granted
to agencies under the Antiquities Act and at the same time restricted
judicial review of agency actions.
The Archaeological Resources Protection Act of 197923 addresses
these problems by supplanting the Antiquities Act permit provisions
for antiquities covered by ARPA. Under the 1979 law, agencies may
issue permits to individuals as well as to institutions.2 4 This increases
the body of contractors that government and industry may engage to
conduct archaeological activities and makes timely compliance with
the relevant law more probable.
ARPA may also create greater uniformity among the permitting
systems utilized by different agencies. Regulations promulgated by
the Department of Interior pursuant to ARPA currently under public
review declare that each agency establish intra-agency procedures for
issuing permits in conformity with guidelines set out in the regulations. 2

S

Finally, ARPA addresses the difficulty highlighted by the Ninth
Circuit Court of Appeals in California ex rel. Younger v. Mead. The
draft regulations provide for administrative review of the granting or
denial of a permit, 2 6 thereby limiting the broad discretionary powers
of each agency.
20. California ex rel. Younger v. Mead, 618 F.2d 618 (9th Cir. 1980).
21. Id. at 621. The court stated, "Although the regulations establish a uniform method
of applying for Antiquities Act permits, they do not limit the Secretary's authority to act in
the absence of applications, as was the case here."
22. Id. at 621.
23. 16 U.S.C. § § 470aa-tt (Supp. 1979).
24. 16 U.S.C. § 470cc (Supp. 111 1979); 36 C.F.R. § 1215.5 (1980).
25. 36 C.F.R. § 1215.9 (1980).
26. 36 C.F.R. § 1215.12 (1980).
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THE PENALTY PROVISION

Section 433 of the Antiquities Act states that removing artifacts
or causing injury to sites on public lands without a permit is punishable by a $500 fine, 90 days in prison, or both.2 7 The federal government may also bring a civil action for damages under the Federal
Claims Collection Act 2" following a conviction.
The permit requirement and subsequent regulatory laws have more
effectively protected antiquities from destruction by government, industry and institutions than has the penalty clause. Satisfactory compliance with the regulatory laws previously mentioned results in the
issuance of archaeological clearance. Once clearance is granted, any
remaining antiquities are unprotected. The statement of archaeological clearance authorizes the project to proceed and the federal government thereby relinquishes its right to prosecute under section 433
of the Antiquities Act if any sites are destroyed. Prior to clearance,
however, the Antiquities Act penalties are operative and destruction
of any site during the survey and evaluation process may trigger legal
sanctions.
Unfortunately, the same incentives which induce industry, government and academic institutions to modify their activities to protect
antiquities do not apply to commercial vandals. In spite of the threat
of an Antiquities Act conviction, commercial vandalism continues.2 9
The risk of apprehension is minimal because sites are usually located
in remote, unpopulated areas. The fines, damage awards, and sentences resulting from a successful prosecution are acceptable costs
when compared to the $4,000 to $ 10,000 selling price of each illegally obtained artifact. 3 0
In 1974, a successful challenge to the constitutionality of the Antiquities Act provided added impetus to the drafting of new legislation to stop commercial vandalism. In United States v. Diaz, 3

the

defendant was charged with a violation of the Antiquities Act for removing several recently-made Apache ceremonial masks from a cave
27. 16 U.S.C. § 433 (1976).
28. 31 U.S.C. § 951-953 (1976).
29. See Collins and Green, A Proposal to Modernize the American Antiquities Act, 202

SCIENCE 1055 (1978).
30. Commercial vandals began using backhoes and bulldozers instead of shovels and
trowels causing phenomenal damage to sites in a very short period of time. Not only are valuable art objects broken or lost in the process, but essential contextual information is destroyed. An artifact has minimal value for understanding past cultures when the contextual
information surrounding it is lost. Soils, animal and plant remains, associated cultural features such as hearths and rooms, are all analyzed to reconstruct past behavior and previous
environmental conditions. These intricate studies underlie our knowledge of historical patterns in cultural development.
31. 499 F.2d 113 (9th Cir. 1974).
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on the San Carlos reservation in Arizona.3 I The issue was whether
cultural items that are less than five years old are objects of antiquity
within the meaning of the act. Finding Diaz guilty, the magistrate
court, affirmed by the federal district court, determined that an object of antiquity under the act can include items of recent origin if
they are related to a longstanding religious or social tradition.3 The
Ninth Circuit Court of Appeals reversed the decision.3 ' The court of
appeals did not dispute that the masks might be objects of antiquity,
but found the statute unconstitutionally vague for its failure to so
specify. 3
Nevertheless, Diaz did not impress the Tenth Circuit Court of Appeals, which continued to uphold convictions under the Antiquities
Act when the artifacts were obviously of ancient origin and removed
from prehistoric sites. 3 6 Because of the Diaz decision, however, federal agents in the ninth and tenth circuits were reluctant to prosecute
Antiquities violations. 3 ' Commercial vandalism increased, presenting
a serious threat to the preservation of sites in the Southwest. ARPA
was enacted within this context.
ARPA squarely attacks the problem of commercial vandalism. Conviction under ARPA carries a fine of not more than $10,000 or the
possibility of one year in prison, or both, unless the commercial or
archaeological value of the resources involved and the cost of restoration and repair exceed $5,000. 3 8 Under the latter circumstances, a
person may be fined not more than $20,000 or imprisoned not more
than two years, or both. 3 9 A second conviction carries a penalty of
up to $100,000, imprisonment for up to five years, or both.4" In
addition, the court may order forfeiture of vehicles and equipment
used in committing the offense.4"
ARPA provides for civil remedies as well as criminal penalties. 4 2
Damages are determined by considering the archaeological or commercial value of the damaged resource and the cost of restoration and
repair. 4 3 In contrast to the procedure under the Federal Claims Col32. ld. at 114.
33. 368 F. Supp. 856 (D. Ariz. 1973).
34. 499 F.2d 113 (9th Cir. 1974).
35. Id. at 114.
36. United States v. Smyer, 596 F.2d 939 (10th Cir. 1979); United States v. Quarrell,
No. 76-4 (D. N.M. Jan. 13, 1976).
37. Friedman, The Diaz Decision and Its Effect on Cultural Resource Protection, 5
ASCA NEWSLETTER 22 (1979).
38. 16 U.S.C. § 470ee (Supp. III 1979).
39. Id.
40. Id.
41. 16 U.S.C. § 470gg(Supp. III 1979).
42. 16 U.S.C. § 470ff(Supp. II1 1979).
43. Id.
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lection Act, which requires a conviction before a civil action may be
brought, the government may initiate a civil suit under ARPA prior
to or as an alternative to criminal proceedings.4 I
ARPA also increases the number of offenses which constitute antiquities violations. The Antiquities Act prohibits only the removal of
artifacts or damage to sites without a permit.4" Under ARPA, participating in the transfer or in the offer of transfer of artifacts obtained
in violation of federal, state, or local law is also illegal when the transfer is made in interstate commerce. 4 6 Individuals are further prohibited from counseling, procuring, or employing other parties to violate
the act. 4 '
The severe sanctions set out in ARPA significantly reduce the costeffectiveness of professional vandalism. If apprehended, a commercial
vandal now faces the possibility of a civil suit with extraordinary
damages in addition to extended imprisonment and fines on a criminal charge. The commercial vandal may also be assuming a greater
risk of apprehension because ARPA offers a reward to people who
assist in capturing violators.4 8
The scope and severity of ARPA penalties provide government and
industry with a greater incentive for strict compliance with regulatory
laws than does the Antiquities Act. Citations may more likely be issued against industries and government when a site is damaged prior
to completion of the evaluation process because civil sanctions and
forfeiture of equipment are alternative remedies to criminal sanctions.
The Antiquities Act is not entirely replaced by ARPA. The types
of antiquities protected by the two laws overlap, but they are not
congruent. ARPA defines an archaeological resource as
any material remains of past human life or activities which are of
archaeological interest, as determined under uniform regulations
promulgated pursuant to this chapter ... shall include, but not be
limited to: pottery, basketry, bottles, weapons, weapon projectiles,
tools, structures or portions of structures, pit houses, rock paintings,
rock carvings, intaglios, graves, human skeletal materials, or any portion or piece of any of the foregoing items.... Non.fossilized and
fossilized paleontological specimens, or any portion or piece thereof,
shall not be considered archaeological resources ... unless found in
archaeological context. No item shall be treated as an archaeological
resource ... unless such item is at least 100 years of age. 4 9
44.
45.
46.
47.

Id.
16 U.S.C. § 433 (1976).
16 U.S.C. § 470ee (Supp. Ill 1979).
Id.

48. 16 U.S.C. § 470gg (Supp. lII 1979).
49. 16 U.S.C. § 470bb (Supp. Il1 1979).
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Due to the specificity of the above definition (largely a response to
Diaz), in contrast to the general language of the Antiquities Act,' 0
the Antiquities Act remains the primary legal mechanism for protecting antiquities excluded by ARPA: i.e., sites and objects less than 100
years old, paleontological deposits or specimens, and other objects of
scientific interest.
The Antiquities Act may also provide a legal alternative to ARPA
because intent is not an element of an Antiquities Act conviction,
whereas ARPA requires a showing of intent or knowledge.5 1
CONCLUSION

The drafters of the Antiquities Act recognized the need to manage
a scarce and non-renewable resource, the archaeological record. Executive withdrawal of lands from the public domain under section 431
is still a vital tool for management purposes. Permits and penalties
help insure that the withdrawal of these lands effectively protects antiquities.
Sections 432 and 433 of the Antiquities Act will be superceded to
a large degree by ARPA. ARPA's permit system and penalty provision
will be more effective than the analogous Antiquities Act provisions
in deterring commercial vandalism and facilitating careful compliance
by government and industry with related environmental laws.
Unfortunately, the positive impact of ARPA is tempered by the
difficulty of proving the requisite intent for a conviction and the exclusion of certain categories of antiquities. The preservation and protection of sites and artifacts less than 100 years old, paleontological
specimens, and mineral or geological deposits will still depend upon
the implementation of relevant sections of the Antiquities Act because they are excluded from ARPA. The recent decisions of United
States v. Diaz, which places the constitutionality of the act in question, and California ex rel. Younger v. Mead, which restricts judicial
review of grants or denials of permits, presents serious obstacles to
the proper management of these resources.
SANDRA KEMRER

50. The penalty provision of
of, and causing injury or damage
object of antiquity." 16 U.S.C. §
51. 16 U.S.C. § 470ee (Supp.

the Antiquities Act prohibits appropriation of excavation
to "any historic or prehistoric ruin or monument, or any
433 (1976).
III 1979).

